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Department to
hold meeting on
rule changes

T o0 provide additional time to review
and provide feedback and com-
ments on proposed changes to the
Commissioner’s Rules, the Department
has reopened the record. Below, you
will find a list of changes which will be
made to the proposed rules as they ap-
peared in the Arizona Administrative
Register.

The Department will accept addi-
tional written comments and meet with
interested parties to discuss proposals
which concern them at 10 a.m. on
Wednesday, Oct. 14, in the third-floor
conference room at the Department’s
Phoenix Office at 2910 N. 44th Street
(at Thomas Road).

Please contact the Customer Ser-
vices Division at 602/468-1414,
extension 0, if you plan to attend. Ad-
ditional meetings will be scheduled if
the response to this invitation demon-
strates a need for further meetings.

The record must be closed on Dec.
11 to meet the requirements of rule-
making process.

Interested parties are welcome to
call Cindy Wilkinson at 602/468-1414,
extension 145, with questions con-
cerning the proposed rule changes.

The following are the changes to be
made to the proposed rule change pack-
age which can be viewed on the
Department’s Web site at
www.adre.org/flashpage.html

The rules currently in force can be
viewed through the on-line edition of
the Arizona Real Estate Law Book on
the Web at

www.adre.org/golawbook.html

Continued on page 12

Son of ADRE employee saves his
and grandmother’s life

Randy Ferrin is 10 years old, too
young to drive, too young on paper,
that is. But tell that to his grandmother.

On August 10, grandmother Bon-
nie Titus, 67, was driving Randy to the
hospital because he displayed symptoms
of appendicitis. While driving in heavy
traffic on 99th Avenue, she suffered a
major heart attack.

Randy, who is the son of the De-
partment’'s Director of Customer
Services, Cindy Ferrin, wrested the
wheel of the car from his unconscious
grandmother’s hands and steered it out
of the way of an oncoming tractor-trail-
errig.

After he swerved to the safety of
the side of the road and slowed the car,
passersby helped him stop it.

Fortunately, a Southwest ambulance
happened by a few minutes later and
shortly after, paramedics from the Tolle-
son Fire Department arrived and
managed to resuscitate Randy's grand-
mother.

On Sept. 3, firefighters arrived at
Randy’s home amd drove him to their
station with flashing lights and the siren
running. There, they treated him to a

Randy Ferrin

pizza party. The firefighters also hon-
ored Randy with a plague and certificate
for his “quick thinking and brave ac-
tions.” His grandmother proudly
attended the ceremony.

“At first, Randy thought it was his
fault his grandmother had suffered a
heart attack,” Cindy Ferrin said, “but
the ceremony at the fire station helped
convince him it wasn't his fault — that
he did the right thing.”

The appendicitis attack? False
alarm. It was a virus.

The perils of recording
an aborted contract

Reprinted from the September 1998
edition of the Arizona Journal of Real
Estate & Business with permission.
by Jim Eckley

kay. So it's 4:30 p.m. on a Friday

and you just learned that the sell -
er is going to renege on what you
consider to be an iron-clad Purchase
Agreement and is going sell to someone

else this weekend. Visions of how to
advise your thoroughly outraged buyer
(who will likely blame you if this hap-
pens) and, without this really big
commission, how to cope with your
consequently defaulted alimony pay-
ments dance most unpleasantly in your
head. Now what? And be careful be-

Continued on page 2



Aborted contract

Continued from page 1

fore you answer this one. What you do
and say next may cost you your home,
car and savings, your license, a criminal
charge and more collective misery and
grief than you can possibly imagine
without being there!

To put a point on it: If your first re-
action is to rush to the County
Recorder’s Office and record the Pur-
chase Agreement or to advise your
client to do so, start packing, as this
step is likely your first on a slow march
to poverty, ignomy—and possibly jail.
Why? Because this state takes a very
dim view of clouding someone else’s
title to land if, perchance, you are wrong
in your reasons for doing so.

You may think the Purchase Agree-
ment is impregnable, but is it really? At
least a hundred sharp local lawyers and
probably a dozen or so nitpicky judges
stand ready to disagree with you. Per-
haps you don't even really think the
Purchase Agreement is so great, but
you are banking on the likelihood that
the seller will want to avoid the legal
hassle and will cave in? Brother! Record
adocument on that basis and pack your
toothbrush and a lot of toothpaste for
where you will be going. That’s not just
being wrong. That's being positively
tickled about it, to boot. The laughing,
usually stops, however, when the Su-
perior Court final gavel comes down
—on your life.

So much for garnering your atten-
tion. Let’s turn to the law for why and
start out by restating the proposition
that a good lawyer and judge can and
will pick your “iron-clad” deal apart,
making you look like the dumbest
bunny in town. Believe me when | say
that it is done all of the time to some
very fine and very competent real estate
professionals. It’s all part of the games-
manship. Nonetheless, you recorded it
or advised your client to record it. The
seller and his attorney cry “foul!” Here's
how it stacks up:

Complaint Number One: Civil Suit for
Filing a False Document: Pursuant to
A.R.S. §33-420, a person purporting to
claim an interest in, or a lien or en-
cumbrance against, real property, who
causes (files it or advises it) a docu-
ment asserting such claim to be
recorded in the office of the county
recorder, knowing or having reason to
know that the document is forged,
groundless, contains a material mis-
statement or false claim or is otherwise
invalid is liable to the owner or benefi-

cial title holder of the real property for
the sum of not less than five thousand
dollars, or for treble the actual dam-
ages caused by the recording,
whichever is greater, and reasonable
attorney fees and costs of the action.

A.R.S. §33420(A). Janis v. Spelts,
153 Ariz. 593, 739 R2d 814 (App. 1987).
Those actual damages could be the
profits the seller could have made on re-
sale. Patterson v, Bianco, 167 ‘ Ariz.
249, 805 P.2d 1070 (App. 1991).

Okay, but you have piles of money
and this is only “small change” to you,
hmmmm? Is this the best these wimps
can do? No. They can do better. A lot
better.

Complaint Number Two: Handcuff City:
A person who violates the statute,
above, is also guilty of a class | misde-
meanor. A.R.S 833-420(E). Heck: Only
a year with the County? You can do
that standing on your head, right? It
only gets better from here if chain gangs
are your favorite clubs.

Complaint Number Three: Civil Suit for
Wrongful Lis Pendens: A.R.S. §12-1191
describes certain documents which
could be filed on title as a “notice of
pendens.” Though these are intended
for notices of imminent legal action,
the filing of a document wrongfully
claiming an interest in land could be
deemed as an aborted attempt at such
a claim. Evergreen West, Inc. v. Boyd,
167 Ariz. 614, 810 P.2d 612 (App.
1991). Mammoth Cave Production
Credit Ass’'n v. Gross, 141 Ariz. 398,
687 P.2d 397 (App. 1984).

One can also be sued for filing a
document that is correct in some re-
gards, but incorrect in others as, for
instance, one that seemed to suggest in
its property description that a claim
was asserted in an entire parcel rather
just a part thereof, held actionable in
Bianco v. Patterson, 159 Ariz. 215,
745 P.2d 962 (App. 1989). Yahoo! Are
we having fun yet? Not even nearly
over!

Complaint Number Four: Civil Suit and
Criminal Charge for Wrongful Attempt
to Claim or Collect a Debt: The earnest
money stated in the Purchase Agree-
ment could be construed as a claim of
debt and the recordation as the attempt
to secure it like a mortgage. It's nei-
ther as a matter of law. Provident Mut.
Building-Loan Ass’'n v. Schwertner,
15 Ariz. 517, 140 P. 495 (1914).

To the extent this is untrue, this is
another violation of A.R.S. §33-420(A).

See above; It could also be a wrongful
debt collection practice under state and
federal law. Sure, why not: Civil suit, Jail
time. Add it on, suckers! No one can
daunt you!

Complaint Number Five: Civil Suit for
Slander of Title: Publishing anything
deemed false (and “incorrect” is
deemed false) is separately actionable
as a slander of title. City of Tempe V.
Pilot Properties, Inc., 22 Ariz.App.
356, 527 P.2d 515 (App. 1974). The
claim may be for consequential and
punitive damages of any amount. Bar-
nett v. Hitching Post Lodge, Inc., 16
Ariz.App. 147, 492 P.2d 27 (App. 1971).

Well, at this point you are already
broke three times over and in jail, so
why not just a little more excitement?
After all, it will be your last for some
time.

Complaint Number Six: Civil Suit for
Civil Racketeering: A.R.S. § 13-2301
(D)(4) defines “racketeering” as any
act, including any preparatory or com-
pleted offense, committed for financial
gain, which is chargeable or indictable
under the laws of the state in which
the act occurred and, if the act oc-
curred in a state other than this state,
would be chargeable or indictable under
the laws of this state had the act oc-
curred in this state and punishable by
imprisonment for more than one year,
regardless of whether such act is
charged or indicted, involving (as of
April 19, 1994) intentional or reckless
false statements or publications con-
cerning land for sale, resale of realty
with intent to defraud, or a scheme or
artifice to defraud.

A.R.S. §13-2310 further discusses
“fraudulent schemes”: Any person who,
pursuant to a scheme or artifice to de-
fraud, knowingly obtains (or attempts
to attain) any benefit by means of false
or fraudulent pretenses, representa-
tions, promises or material omissions is
guilty of a class 2 felony.

A.R.S. 813-2314(A) provides for
civil liability for racketeering. Now
you're a racketeer! So a few more years
in the Crowbar Hotel, but this time it's
state prison rather than the County jail.
The food is better but your bunkmate
is a lot scarier—and hairier.

Complaint Number Seven: Hey! A Cou-
ple More Years with a Tin Cup!: Any
person who, pursuant to a scheme or ar-
tifice to defraud, knowingly obtains any
benefit by means of false or fraudulent

Continued on next page



Jerry Holt

News From The
Commissioner

There has been a great deal of inter-
est in the Department's proposed
changes to the Commissioner's
Rules. As a result of input from in-
dustry groups and concerned
citizens, we have modified some of
the proposed changes as you will
read in the story on page 1.

Some have indicated they have
not had enough time to review the
proposal, and others were not able to
attend the public hearings held in
September in Tucson and Phoenix.

That is why we have taken the
unusual step of holding a public
meeting at the Department's
Phoenix office on Wednesday, Octo-
ber 14, beginning at 10 a.m., to
provide interested parties one more
opportunity to comment on the pro-
posed changes.

I must emphasize that this is not
a “public hearing” in the context of
the rule-making process. Nonethe-
less,we will carefully consider the
input we receive at this meeting.

I was saddened to hear of the death

pretenses, representations, promises
or material omissions is guilty of a class
2 felony by reason of A.R.S. § 13-2310,
which is chargeable or indictable under
AR.S. §13-2310 and § 44-1481. Garvin
v. Greenbank, 856 F.2d 1392, 1396
(9th Cir. 1988); Daggett, 152 Ariz. at
564.

Any participation in the act, even if
one is not the one who actually com-
mitted it, is actionable. State v. Haas,
138 Ariz. 413, 418, 675 P.2d 673 (1983).
Not only is your bunkmate scarier, you'll
be with him a lot longer!

Complaint Number Eight: Civil Suit and
Leg Irons for Extortion: A.R.S. §13-1804
provides that one who attempts to ob-
tain a gain by a threat to cause damage
to property or by performing or causing
to be performed any other act which is
calculated to harm the other person in
their wealth or financial condition to

of Rex Denham who founded and
operated the Northwestern School of
Real Estate in Bullhead City since
1987. Many of you in Mohave
County received your prelicensure
and continuing education training
from Rex.

He was a “gentleman” in every
sense of the word and the industry
will miss him.

I will be traveling to Nogales on Oc-
tober 9th to attend a meeting of the
Arizona-Mexico Commission in
which we hope to finalize a proposal
to the Sonoran Congress for the reg-
ulation of the real estate industry in
Sonora. As you may have read before
in this column, the Sonoran govern-
ment wants to establish a real estate
regulatory agency patterned on the
Arizona Department of Real Estate.
The plan has been a long time com-
ing, but should go before the
Sonoran Congress on October 15.

The Tucson Association of Realtors®
will present a mock fair-housing trial

the gain of the one doing it is guilty of
theft by extortion. Now we have a class
4 felony. By the time you're out, you
will be the hairiest and scariest one!

Complaint Number Nine: Civil Suit for
Malpractice: With you gone until some-
time in the mid-2000s, the client will
team up with your spouse in a settle-
ment, your spouse will reveal the bank
account in Michigan you kept in grand-
pa’s name and where the hidden money
is out in the garage, upon which the
client will then execute his malprac-
tice judgement and they’ll both elope
with it.

Complaint Number Ten: The Real Es-
tate Department Shows Up With A
Customized Straight-jacket: You just
blew right through A.R.S. 32-2153(A)
and (B) and A.A.C. R4-28-1101 of the
licensure laws and rules at about 300

at the Tucson Convention Center on
Wednesday, October 7, from 8:30
a.m. until noon. I will play the part
of a real estate broker who, among
others, allegedly violated provisions
of the Arizona Fair Housing Act. |
will be represented in the trial by for-
mer Assistant Attorney General
Richard Martinez. The prosecuting
attorney will be played by Phoenix
attorney Chris Combs. Presiding at
the trial will be Pima County Superi-
or Court Judge Jon Trachta.

The scenario: A woman who
had operated group homes in other
communities made an offer on a
$400,000 home in Tucson, but did
not disclose what she planned to use
the home for. She was present when
a property inspector looked at the
home, and from questions she asked
about modifying the property, he re-
alized she planned to operate a group
home.

The property inspector relayed
this information to the seller's bro-
ker, and the seller and his broker
became fearful that a group home in
the neighborhood would evoke the
ire of other property owners and
have an adverse effect on property
values.

They then conspired to circum-
vent the sale by accepting a later, and
lower offer for the property. As the
seller's broker, I'm probably going to
be found guilty, but we'll leave that
up to the jury. Be sure to attend if
you can.

miles an hour. You're out of control!
It's safe to surmise that your license
will become rather abruptly homeless.

I think the point has been made.
Made moreover when the Maricopa
County DA has, within the last month,
amid a rising tide of such filings, publicly
pledged that he is anxious to prosecute
fraudulent filings wherever reported,
and members of the legislature have
avowed specifically that this area will be
revisited in the next session to tighten
it up (presuming financial ruination and
a two-decade stretch is not tight
enough, already?!).

With the temptation to file the Pur-
chase Agreement coming so often in
this hard-ball market and the civil, crim-
inal and licensure risk if it doesn’t stick
so utterly devastating, one has to think
of the “Dirty Harry” challenge the next
time one is tempted to visit the

Continued on page 12
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1998 Schedule of
Broker Audit Clinics

A.R.S. § 32-2136 requires all newly licensed real estate brokers to attend a
Broker Audit Clinic presented by the Department within 90 days of is-
suance of their original broker’s license. Effective July 21, 1997, all
designated real estate brokers must also attend a Broker Audit Clinic
within 90 days after becoming a designated broker unless the broker
has attended an audit clinic during the broker’s current licensing peri-
od. All designated brokers shall attend a broker audit clinic once during
every four-year period after their initial attendance.

Seating is limited and reservations are required. To make a reserva-
tion for a Phoenix clinic, call the Department’s Customer Services
Division at (602) 468-1414, extension 100. In Tucson, call (520) 628-
6940. Those who fail to make reservations will be turned away if seating is
not available. Brokers who attend will receive three hours of continuing
education credit in the category of Commissioner’s Rules.

The following is the schedule of Clinics to be offered in Phoenix and
Tucson during the remainder of 1998 and in 1999. Additional clinics may
be scheduled from time to time at other locations in Phoenix and in rural
areas.

PHOENIX TUCSON
Industrial Commission Auditorium State Office Building
800 W. Washington 400 W. Congress
Room 222
1998 1998
Noon to 3 p.m. 8:30 a.m. to 11:30 a.m.
October 23 October 22
November 20 November 19
December 18 December 17
1999 1999
1p.m.to4p.m. 1p.m.to4p.m.
January 21 January 20
February 18 February 17
March 18 March 17
April 15 April 21
May 20 May 19
June 17 June 16
July 15 July 14
August 19 August 18
September 16 September 15
October 21 October 20
November 18 November 17
December 16 December 15

A Broker Audit Clinic will be offered in the Show Low area on October 14.
For information call Michael Aroner, White Mountain Association of Real-
tors,® at 520/537-1107.

The mission of the
Arizona Department of Real Estate
is to safeguard and promote the public interest
through timely and capable assistance,
fair and balanced regulation,
and sound and effective education.




ADMINISTRATIVE ACTIONS

LICENSE SUSPENSIONS
H-1945
Consent order of Tracy A. Beggs
Sedona
DATE OF ORDER: September 9, 1998
FINDINGS OF FACT: Respondent submitted
an original application for a real estate sales-
person’s license in April 1996. The Department
issued the license.

Subsequent to approving Respondent’s
application, the Department learned that he
had been convicted of several criminal of-
fenses (all misdemeanors) between 1985 and
1988, including Possession of Marijuana, Pros-
titution, Battery, Disorderly Conduct and
Trespass After Warning. Respondent failed to
disclose any of these convictions in his li-
cense application.

VIOLATIONS: Respondent procured or at-
tempted to procure a license by filing an
original application which was false or mis-
leading in violation of A.R.S. § 32-2153(B)(1).
He made substantial misrepresentations in vi-
olation of A.R.S. § 32-2153(B)(3). His conduct
shows he is not a person of honesty, truth-
fulness and good character pursuant to A.R.S.
§ 32-2153(B)(7).

DISPOSITION: Respondent’s real estate sales-
person’s license is suspended for one year to
commence five days from the date of this
order. Respondent to pay a civil penalty in the
amount of $2,000.

CONSENT ORDERS
H-1961
Raymond W. Gobea and Primevest Group,
Inc.
Tucson
DATE OF ORDER: August 2, 1998
FINDINGS OF FACT: Gobea was issued an
original real estate broker’s license on Febru-
ary 1990. That license expires July 31, 1999.
At all time material to this matter, Gobea was
the designated broker for Primevest Group,
Inc.

Primevest, a corporation, was issued an
original real estate broker’s license in July
1993. That license expires July 31, 1999.

Colleen Schull was the office manager at
Primevest during all times material to this
matter. Schull is not licensed as a real estate
salesperson or broker.

In March 1998, pursuant to a complaint
that Primevest’s property management trust
account was not being handled properly a De-
partment investigator went to Primevest's
offices and asked to see the property man-
agement records.

After the visit, the Department was ad-
vised by Gobea's attorney that an audit of
Primevest’s trust account would reveal a sub-
stantial shortage. Gobea, through his attorney,
asked that the Department allow an indepen-
dent audit of the account before the
Department’s audit. The Department agreed,
but the independent audit was not performed
before the deadline set by the Department.

Information provided by Gobea reveals

that he entered into an option agreement for
a costly Nevada investment which he partly
funded through a second mortgage on his of-
fice building.

He was preoccupied by his interest with
the Nevada investment, spent increasing
amounts of time out-of-state, did not regularly
contact Schull and was unavailable to her and
his office for extended periods of time, during
which Schull was instructed by Gobea to han-
dle any matters which arose.

He neglected his responsibilities as des-
ignated broker for Primevest and entrusted
Schull, an unlicensed person, with manage-
ment of approximately 70 single-family homes
managed by Primevest. When there was in-
sufficient money in the operating account,
Schull used money from the trust account to
pay salaries, electric bills and other expenses.

Upon learning of Schull’s actions and of
the shortage in the trust account, Gobea used
the names of several fictitious maintenance
companies, and hired his brother and others
to perform maintenance on properties man-
aged by Primevest. At Gobea's direction, Schull
billed property owners’ accounts for substan-
tial maintenance fees so that Gobea could
recover some of the trust account shortage.

Numerous checks written to the mainte-
nance companies were either not recorded in
the check register or were recorded for less
than the amount of the check.

Between May 1996 and February 1998,
Gobea sold some real property he personally
owned and deposited more than $26,000 into
the trust account to reduce the shortage.

An April 1998 Department audit of the
trust account revealed a shortage of approxi-
mately $67,000.

On May 15, 1998, Gobea surrendered
Respondents’ real estate broker’s licenses to
the Department and ceased all real estate sales
and property management activity. Gobea has
provided documents that show that as of May
1998, he and Primevest no longer own any in-
terest in the real estate and property
management business they had operated in
Arizona. The interests were sold to a third-party
prior to entry into this Consent Order.
VIOLATIONS: Respondents used money en-
trusted to them for other than its intended
purpose, in violation of A.R.S. § 32-2151(B)(1).
Respondents did not fulfill their fiduciary du-
ties to their clients, nor deal fairly with all
parties to a transaction within the meaning of
A.A.C. R4-28-1101(A), in violation of AR.S. §
32-2153(A)(3).

Gobea failed to exercise reasonable su-
pervision over the activities of salespersons,
associate brokers or others under Primevest’s
employ, and failed to exercise reasonable su-
pervision and control over the activities for
which a license is required of Primevest, with-
in the meaning of A.R.S. § 32-2153(A)(21).

Gobea commingled with his own money
funds entrusted to him by property owners and
tenants, or converted those monies for his
own use, in violation of A.R.S. § 32-
2153(A)(16). Respondents’ reliance on Schull

in Gobea’s absence does not lessen Respon-
dents’ responsibility or liability for any monies
handled, pursuant to A.R.S. § 32-2174(C).

Gobea demonstrated negligence in the
conduct of real estate and as designated bro-
ker for Primevest, in violation of A.R.S. §
32-2153(A)(22), by allowing an unlicensed
person with little or no knowledge of real es-
tate laws and rules to manage Primevest’s
brokerage activities without supervision.

Gobea’s own participation in and allow-
ing his brother’s involvement in performing
maintenance work on properties owned by
Primevest’s clients without disclosing such
participation and involvement to the property
owners shows that Gobea is not a person of
honesty, truthfulness and good character with-
in the meaning of A.R.S. § 32-2153(B)(7).
DISPOSITION: Respondents’ real estate bro-
ker's licenses are revoked. Respondents shall
not reapply for an Arizona real estate license
for five years or more from the date of entry
of this order.

Respondents Gobea and Primevest, joint-
ly and severally, to pay a civil penalty in the
amount of $2,000.

H-1953

In the matter of Gary L. Miller, dba Cochise
RV Resort, and in the matter of the mem-
bership camping broker’s license of Kevin J.
Bibeau, dba Kevin Bibeau Campground Sales.
Hauchuca City

DATE OF ORDER: August 17, 1998
FINDINGS OF FACT: Miller does business as,
and is president of, Cochise RV Resort, a
recreational vehicle membership campground
near Hauchuca City. In October 1992, Miller
began selling memberships to the camp-
ground. Shortly thereafter, Cochise RV became
a licensee of Camp Coast to Coast, Inc. As a
Coast to Coast licensee, Cochise RV was au-
thorized to sell the Coast to Coast program as
an ancillary service to members of the camp-
ground.

In April 1994, Cochise RV became a li-
censee of Resort Parks International (RPI).
As a licensee, Cochise RV was authorized to
sell the RPI program as an ancillary service to
membership at the campground.

Kevin J. Bibeau is presently, and was at
all material times, licensed as a self-employed
membership-camping broker, dba Kevin
Bibeau Campground Sales, in Arizona. That li-
cense expires October 31, 1998.

To promote sales of Cochise RV mem-
berships, Miller and Bibeau agreed that Bibeau
would assume the title of General Sales Man-
ager of Cochise RV and as such, direct all
marketing and sales. Bibeau authored all sales
and promotional materials, including tele-
marketing scripts.

At all time material to this complaint,
Miller directed and managed the actions of
Cochise RV and those of its employees and in-
dependent contractors. Miller approved all
promotional, telemarketing and sales actions
that Bibeau and Choice Camping engaged in on
behalf of Cochise RV.



Between April 1996 and March 1997,
Miller and Bibeau hired a telemarketing man-
ager and a staff of four telemarketers to
promote the sale of campground member-
ships. Neither the telemarketing manager nor
the telemarketing staff were licensed by the De-
partment.

The telemarketing manager was paid a
salary of $1,500 per month and a monthly
commission for each completed park tour that
the telemarketing staff booked for Cochise
RV.

The members of the telemarketing staff

were paid $5 per hour and commissions for the
park tours they booked and a percentage of any
sales of campground memberships that re-
sulted from the tours.
VIOLATIONS: Bibeau employed unlicensed
salespersons to promote campground sales in
violation of A.R.S. 88 32-2153(A)(6) and 32-
2155(A). Bibeau paid commissions in violation
of A.R.S. § 32-2153(A)(10). Bibeau demon-
strated negligence in performing acts for which
a license is required in violation of A.R.S. § 32-
2153(A)(22).

Miller paid commissions to unlicensed
persons acting as brokers in violation of A.R.S.
§ 32-2155(B). Miller has acted in the capaci-
ty of a membership camping broker or
salesperson without a license and otherwise
complying with the provisions of Arizona Re-
vised Statutes, Title 32, Chapter 20, in violation
of A.R.S. § 32-2122(B). Miller failed to com-
ply with provisions of Arizona Revised Statutes,
Title 32, Chapter 20, in violation of A.R.S. § 32-
2198.08(A)(2).

DISPOSITION: Bibeau individually, and dba
Kevin Bibeau Campground Sales, to pay a civil
penalty in the amount of $2,000.

Miller dba Cochise RV Resort, his agents,
servants, employees, assignees and succes-
sors shall cease and desist from any violation
of the membership camping laws of this state.

H-1947

Consent order of Lee Alice Rankin in the
matter of the real estate salesperson’s li-
censes of Lee Alice Rankin and Lee Jane
Hunter, aka Avalee Jane Hunter

Chandler

DATE OF ORDER: September 2, 1998
FINDINGS OF FACT: Rankin was issued a real
estate salesperson’s license in August 1995.
That license expired August 31, 1997. At all

times material to this matter, Rankin was em-
ployed by JAD Realty, Inc., dba Nu-Way Realty,
as a salesperson.

Hunter was issued a real estate sales-
person’s license in September 1993. That
license expired September 30, 1997. At all
time material to this matter, Hunter was also
employed by Nu-Way Realty as a salesper-
son, but at a different branch office.

John W. Hopkins was appointed desig-
nated broker of Nu-Way Realty in February
1992. At all time material to this matter, Hop-
kins was the designated broker for Nu-Way
Realty.

On September 7, 1995, Rankin, on behalf
of Nu-Way Realty, listed for sale a home on
70th Avenue in Phoenix owned by Steven and
Pam Kobernick. The home was identified as a
“no-qualify” listing at a price of $69,000.

On October 24, 1995, Hunter prepared a
purchase contract and rental application agree-
ment for the home from Regis and Kassandra
Johnson to purchase the home. The offer was
for $67,000 with $700 down as earnest
money/first month’s rent (the first check).
Hunter gave the agreements to Rankin to pre-
sent to the seller.

On October 25, 1995, Rankin presented
the purchase/lease agreements to the seller
who accepted both offers. That same day,
Rankin returned the accepted offers to Hunter.

The original date for possession by the
buyer was November 10, 1995. Within a few
days of the seller’s acceptance of the agree-
ments, however, the buyer requested an earlier
move-in date of October 30.

Through Rankin, the seller verbally agreed
and on October 30, the buyer took possession
of the home.

On January 10, 1996, the seller contact-
ed Hopkins for an update on the transaction
and because the buyer was not making time-
ly rent payments. Hopkins was unable to find
any record of the transaction in Nu-Way Re-
alty’s files and contacted Hunter. Hunter
located the purchase/lease agreements in the
file cabinet and gave them to Hopkins.

Upon receipt and review of the agree-
ments and learning that the first check from the
buyer would not be honored, Hopkins in-
structed Hunter to obtain replacement funds
from the buyer. With the agreement of the
seller and buyer, on January 10, Hopkins pre-
pared an addendum to the contract to reflect

the parties’ stipulation as to the amount of
rent past due.

The check written by the buyer to Nu-
Way Realty as replacement for the first check
was not honored by the bank, nor was the
check the buyer gave to the seller for past-due
rent.

Nu-Way Realty paid the seller the $700
earnest money deposit with the intent to col-
lect the deficient monies from the buyer.

The sale never closed escrow. On Febru-
ary 20, the seller instructed Nu-Way to take
steps to evict the buyer from the home. On
March 15, the buyer vacated the home.

Rankin did not check on the transaction
after she gave the executed purchase/lease
agreements to Hunter. She did not disclose to
and discuss with the seller Nu-Way Realty’s
dual agency representation and the possible
conflicts of dual agency. She did not inform the
seller of the buyer’s weak financial position and
did not take steps to protect and promote the
seller’s interests.

Rankin failed to amend the contract terms
or to document terms of the buyer’s earlier
move-in date, and to spell out terms pertain-
ing to the lease, such as who was responsible
for collection of the rent; how late payments,
if any, would be handled; or how payment or
reimbursement for repairs were to be treated.
VIOLATIONS: Rankin violated her fiduciary
duty to the seller in violation of A.A.C. R4-28-
1101(B). She failed to deal fairly with all parties
to a transaction within the meaning of A.A.C.
R4-28-1101(A) by failing to disclose and dis-
cuss with the seller the dual agency
relationship created when Nu-Way Realty rep-
resented both buyer and seller.

She failed to perform as expeditiously as
possible by failing to follow up on the status
of the transaction, in violation of A.A.C. R4-28-
1101(C). Her actions constitute violations of
the provisions of Arizona Revised Statutes,
Title 32, Chapter 20, and the Commissioner’s
Rules, within the meaning of A.R.S. § 32-
2153(A)(3).

DISPOSITION: Rankin’s real estate license
suspended, and right of renewal denied, ef-
fective October 1, 1997 through June 30,
1998. Upon entry of this Order, Rankin may
apply for license renewal and reinstatement
pursuant to A.R.S. §8 32-2130 and 32-2131.

Rankin shall pay a civil penalty in the

amount of $500.

A wealth of information awaits you at

Visitors to the Department’s Web site
at www.adre.org can quickly find a
great deal of information about the De-
partment.

Included in the more than 300 web
pages are:
« Downloadable licensing forms
« Back issues of the Arizona Real Es-
tate Bulletin
= Substantive Policy Statements
e A link to the Arizona Real Estate

www.adre.org

Law Book on-line edition which pro-
vides a powerful search engine enabling
you to locate specific words or phrases
« A schedule of Broker Audit Clinics for
the remainder of 1998 and for 1999

* Maps showing the location of our
Phoenix and Tucson offices

< A Department telephone directory

< Information about obtaining or re-
newing a real estate license

= Instructions for filing a complaint

against a real estate licensee
 Information about acquiring proper-
ty in Sonora, Mexico

= Valuable links to many sites including
other government agencies and real es-
tate software sources.

Of interest to many visitors is our
Late-Breaking News page which is up-
dated frequently, often daily.

If you have Web access, you owe it
to yourself to visit the site often.



Real Estate Recovery Fund eases losses caused
by dishonest real estate brokers and salespersons

he Arizona Real Estate Recovery

Fund paid nine victims of a fraud-
ulent real estate scheme a total of
$40,000 in August, a small fraction of
the victims’ actual losses.

The payment was ordered by Mari-
copa County Superior Court Judge
Jonathan Schwartz against the license
of former real estate broker William A.
Carreras. Judgments in nine separate
lawsuits were entered between June
1997 and June 1998 against Carreras
and another defendant, Paul Weismann.

Carreras and Weismann, a former
California resident who was never li-
censed by the Department, did business
as Weismann Equity and solicited funds
for the supposed purchase of commer-
cial real estate in the Phoenix area.
The property was to be developed into
gasoline station/convenience store lo-
cations.

The defendants also promised con-
sulting services, feasibility studies and
the services of commercial architects.
They collected fees from the victims
ranging from $5,000 to $10,000 for each
of these services.

Carreras and Weismann failed to
appear or to defend themselves in any
of the lawsuits. The nine victims suf-
fered losses of more than $250,000
including attorneys’ fees and court
costs. Because the Real Estate Recov-
ery Fund covers a maximum loss of
$20,000 per transaction and a maxi-
mum of $40,000 per licensee, the
victims received only a fraction of their
losses. (A.R.S. § 32-2186 et seq.)

Although only nine victims applied
to the Recovery Fund, information in-

dicates more than 50 individuals were
defrauded by the pair to the tune of
more than $1 million.

Carreras was indicted earlier this
year and pleaded guilty on August 14 to
two class 3 felonies for his part in the
fraud. He was sentenced to two and a
half years in prison, five years probation
and ordered to pay $700,000 in resti-
tution to victims. His real estate broker's
license was suspended in November
1996 and revoked on April 29, 1997.

Other recent payouts

In February, Pinal County Superior
Court Judge William J. O'Neil ordered
payment of $20,000 from the Fund to
Edna Evans against the license of R.
Wayne Proctor. That order has been
appealed by the defendant.

Evans’ suit, filed in 1991, alleged
misrepresentations by Proctor and oth-
ers to induce her to trade her Mesa
residence for vacant land in Eloy and to
accept a no-recourse note and deed of
trust. Evans was awarded a judgmentin
October 1997 for actual and punitive
damages in excess of $200,000.

Proctor was indicted in 1990 for
conspiracy and fraudulent schemesin-
volving real estate along with
co-conspirator Robert J. Olson. Olson,
who was not licensed by the Depart-
ment, was also involved in the Evans
transaction. Proctor and Olson were
convicted in 1996, sentenced to 15.75
years in prison and ordered to pay $3.1
million in restitution to numerous vic-
tims. Proctor’s real estate broker’s
license was revoked in November 1992.

Maricopa Superior Court Judge

Bethany Hicks recently ordered pay-
ment of $12,600 to Larry and Marla
Meggers as the result of a suit filed in
1994 against several defendants in-
cluding former real estate salesperson
Jerry J. Olson. Meggers’ attorney made
application to the Recover Fund in De-
cember 1997 after learning that Olson
died without assets in 1995, shortly
after the judgment was entered.
Meggers’ complaint alleged that
Olson contacted them in 1992 while
their Gilbert home was in foreclosure.
He made a series of misrepresentations
to convince the Meggers to give him
checks totaling $12,000 which they be-
lieved would be used to redeem or
repurchase their home. Instead, Olson
disappeared with their money.

Recovery Fund statistics

The Real Estate Recovery Fund is fund-
ed by fees charged those applying for an
original license, $20 for each real estate
or cemetery broker’s license and $10 for
each real estate or cemetery salesper-
son’s license.

If, on June 30 of any year, the fund
has a balance of less than $600,000,
the Department is required to assess
each real estate or cemetery broker a
$20 fee and each real estate or ceme-
tery salesperson a $10 fee at the time
of license renewal.

Between January 1 to December
31, 1997, eight claims totaling
$85,841.75 were paid from the fund.
As of June 30 of this year, claims total-
ing $72,600 have been paid. Six
applications to the fund are pending in
Superior Court.

Legal ramifications of initialing contracts,
‘buyer’s remorse’ and breaking leases

Reprinted from the October 1998
issue of The Legal Advisor, with per-
mission
By Thomas R. Aguilera, Esqg.
uestion: What if the buyer in a real
estate transaction doesn’t read
every line of the contract, but signs it
and initials every page? Can't he say, in
stunned dismay, “Hey, | never saw that
clause, | want out!”?
Answer: No! The signature and the

initials at the bottom of the page sure
make it look like he read the contract.
Right? Right.

For example, let's say the proper-
ty the buyer purchased was listed as
being 3.3 acres. However, 0.3 of those
acres was subject to an easement for
ingress/egress in favor of the neighbor.
Well, the parcel was listed correctly, it
just did not state that a portion was ac-
tually an easement used by somebody

else. Remember line 287 of the AAR
Contract? It says that if square footage
is important to the buyer, he should
check it out during the inspection pe-
riod. In the example above the buyer
can’'t complain about the easement
being included in the square footage
calculation. He signed the contract, and
if he failed to verify the lot size he will
likely have waived his objections.
Continued on page 13



Arizona Association of Realtors® survey reveals
members’ opinions about many issues

Reprinted from the August 1998
issue of Arizona Realtor Digest, with
permission
According to a new legislative issues
study, most Arizona Realtors® think
the state should have real estate li-
cense reciprocity with other states,
liens for commissions should be al-
lowed on clients’ property, and
completion of high school and an ap-
prenticeship should be required for a
license.

In addition, most would favor leg-
islation mandating agency disclosure
and identifying the legal relationship of
a licensee and a buyer before they
agree on the type of agency relationship
they will have.

The telephone survey of 510 ran-
domly selected Realtors throughout
the state was conducted in June to de-
termine members’ opinions on future
legislative or regulatory possibilities.
The analysis of the results reports
statewide response and also breaks the
data into three areas: Maricopa Coun-
ty, Pima County, and outlying, or

non-metro, areas. Percentages dis-
cussed in this article and the profile
on page 3 have been rounded.

Agency disclosure
When asked if they would like to see
legislation introduced that would man-
date agency disclosure to the
consumer, 68 percent statewide and
in Maricopa County said yes. In Pima
County, the percentage in favor was
higher: 80 percent. In the non-metro-
politan areas of the state, opinions were
more evenly divided.

A majority of Realtors statewide,
78 percent (45 percent “strongly™),
said they would favor a law identifying
the legal relationship of a licensee and
a buyer prior to the time they agree on
the type of agency relationship they
will have (in other words, a “default” re-
lationship). However, only 12 percent
more Realtors outside the metro areas
liked the idea than those who were op-
posed.

Statewide, 57 percent do not want
to do away with the option of being

REAL ESTATE LICENSEES
Associate Broker
Designated Broker
Self-Employed Broker
Salesperson

Total

CEMETERY LICENSEES
Associate Broker
Designated Broker
Self-Employed Broker
Salesperson

Total

MEMBERSHIP CAMPING LICENSEES
Associate Broker

Designated Broker

Self-Employed Broker

Salesperson

Total

ENTITY LICENSEES
Real Estate
Cemetery
Membership Camping
Total

Total Number of Licenses

Total, Active and Inactive 47,981

ARIZONA DEPARTMENT OF REAL ESTATE

LICENSING STATISTICS
September 17, 1998

Active Inactive
4,102 407
2,539 89
4,455 485
23,137 8,240
34,233 9,221
Active Inactive
15 2

14 3

2 1

207 104
238 104
Active Inactive
6 0

8 0

1 5

83 29

98 34
Active Inactive
3,126 872
28 4

13 1
3,176 877
37,745 10,236

able to represent both parties in a real
estate transaction, while 38 percent
are in favor. More Pima County (71
percent) and non-urban practitioners
(75 percent) favor having the choice of
representing one party in the transac-
tion or both. In Maricopa County,
opinions are evenly divided.

Favored by 61 percent across the
state is the idea of making the sales-
person the actual agent instead of the
broker. In Maricopa County, opinions
were fairly evenly divided (50 percent
in favor, 43 percent against); but in
Pima County 72 percent were in favor,
and in the outlying areas 95 percent fa-
vored the idea.

Brokerage
A majority of those surveyed would
change current law that prevents a bro-
ker from putting a lien for a real estate
commission on a client’s property,
whether residential or commercial: 83
percent would like that right in com-
mercial transactions, and 84 percent
would like it in residential practice.
Seventy-nine percent would make
a change in the responsibility brokers
have for the actions of affiliated li-
censees, although they don’t agree on
the change that should be made. Thir-
ty-seven percent would make licensees
totally responsible for their own pro-
fessional actions, while 41 percent
would keep the broker responsible, but
only for affiliated licensees’ major in-
fractions.

Education, licensing

A state-required real estate appren-
ticeship and different licenses for
different specialties both drew 81 per-
cent support across the state.
Regionally, positive responses were
consistent, except in the outlying areas
on the question of specialty licenses. In
those areas where real estate practices
may include many types of transac-
tions, there was less support for special
licenses.

More than 95 percent of those
polled would institute license reci-
procity with other states (in the
non-metro areas, 100 percent favored
reciprocity).

Eighty-three percent would require
completion of high school as a condition
for licensing. The outlying (99 percent)

Continued on next page



and Pima County (96 percent) areas
were more enthusiastic on this point
than Maricopa County (75 percent).
Other choices were: some high school;
two-year or community college degree;
accredited vocational technical degree;
four-year college/university degree.

Sixty-eight percent oppose the Ari-
zona Department of Real Estate’s plan
to drop fair housing and environmental
courses from the continuing education
(C.E.) requirements for license re-
newal. However, 16 percent aren’t sure.

Most Realtors (64 percent) did not
like the idea of requiring that C.E.
courses be spaced out during the two-
year license period instead of allowing
the licensee to accrue the C.E. hours
whenever it's convenient, as is cur-
rently the practice.

Growth issues
A majority (63 percent) think Arizona
has had average success handling
growth. The consensus statewide is
that the status quo is preferable to ei-
ther of two ways of dealing with urban
growth: restricting new development
outside currently developed areas gar-
nered only 4 percent and the proposed
"Growing Smarter" plan 12 percent.
In Maricopa County 65 percent and
in Pima County 47 percent prefer the
status quo, with the idea of restricting
development outside current areas

being the least popular (6 percent in
Maricopa and 1 percent in Pima), and
20 and 30 percent, respectively, not
sure.

In the outlying areas no votes were
cast for restricting development outside
current boundaries; 83 percent favor
the status quo. Only 2 percent aren'’t
sure about growth solutions. However
growth is addressed, Realtors say, don't
limit individual property rights in an
effort to halt growth. Strongest in the
outlying areas (73 percent), this opin-
ion is weaker in the cities (49 percent
in Pima County, 53 percent in Marico-
pa County).

No definite opinion

Among issues that elicited no clear
opinion throughout the state were:

« The efficiency of the Arizona De-
partment of Real Estate: about half
think changes need to be made in en-
forcement, but the other half think the
Department is doing adequately.

< Number of C.E. hours for license re-
newal: a little less than half are satisfied
with the 24 hours required every two
years; about as many think that's either
too few or too many, and 14 percent
aren’t sure.

« Required seller property disclosure:
slightly more than half think a seller
property disclosure form should be re-
quired by law; 45 percent disagree. In

the outlying areas, 70 percent would
mandate the forms, but only 39 percent
in Pima County and 53 percent in Mari-
copa would do so.

e Agent’s minimum duties: statewide
and in Maricopa County, about half
would oppose law spelling out agents’
minimum duties to principals. In the
outlying areas, that opinion grows to 72
percent. However, 61 percent in Pima
County would put minimum duties in
law.

The survey will serve as resource
material for the 1999 AAR legislative
policy positions, which will be pre-
sented for the Board of Directors’
approval in October.

The sample of AAR members was
weighted by county, based on mem-
ber population, and gender controlled:
52 percent male, 48 percent female.
Maricopa County members comprised
64 percent of the sample; Pima 20 per-
cent; Yavapai 5 percent; Mohave 3
percent; Coconino 2 percent; and the
other counties plus or minus 1 per-
cent. Calls were made at all times of the
day and evening, on both weekdays
and weekends, to avoid omitting any
subgroup.

The sample error for the study is
plus or minus 3.5 percent at a 90 per-
cent confidence level. The survey firm
concluded the sample is highly repre-
sentative of the AAR membership.

A profile of Arizona Realtorse®

hat’s the picture of Realtors® in

the Arizona real estate industry?
Chosen at random but based on
membership geographic population
by county (and gender-controlled),
the 510 respondents to the survey
published on page 7 are highly rep-
resentative of the AAR membership.
Here’s the picture:
Age: Five percent are under 35; 55
percent are 35-44; 39 percent are 46-
60.
Race: Ninety-four percent are White;
1 percent are Block; 2 percent are
Hispanic; 2 percent are Asian.
Years Licensed: Nine percent have
been licensed 1 to 5 years; 32 per-
cent for 6 to 10 years; 38 percent for

11 to 15 years; 20 percent for 16 to 30
years; 1 percent more than 30 years.
Position: Seventeen percent are des-
ignated brokers or managers; 35
percent are associate brokers; 48
percent are salespersons.

Specialty: Seventeen percent deal
primarily in commercial real estate;
78 percent in residential real estate; 4
percent in raw land; and 1 percentin
property management.

Work Schedule: One percent spend
29 hours per week or less in real es-
tate; 2 percent spend 30 to 39 hours;
49 percent spend 40 to 49 hours and
48 percent spend more than 50
hours.

Gross Income: Four percent make

less than $25,000 per year from real
estate related activities; 13 percent
make $26,000 to $50,000; 41 percent
make $51,000 to $75,000; 40 percent
make $76,000 to $100,000 and 2 per-
cent make $101,000 to $150,000.
Family Income: Nine percent report-
ed a combined family income (CFl)
of less than $50,000; 39 percent have
a CFl of $51,000 to $75,000; 29 per-
cent have a CFl of $76,000 to
$100,000 and 1 percent reported a
CFI greater than $200,000.

Political Party: Sixty-one percent are
Republicans; 30 percent Democrats;
1 percent Libertarian; 7 percent other
party registrations and 1 percent are
not registered.

School founder Rex Denham dead at 65

ex Denham, owner and director of

Northwestern School of Real Es-
tate, died Sept. 25 in Las Vegas.

A graduate of Oklahoma State Uni-

versity and the Oklahoma School of
Banking, he became assistant vice pres-
ident and manager of MeraBank in
Bullhead City prior to establishing the

real estate school in 1987.

He was a member of Board of Re-
altors®in Bullhead City, Kingman and
Lake Havasu City.



What every broker should know about
the care and feeding of a trust account

by Lynda Gottfried
For many real estate brokers, trust
accounting is a complicated and for-
eign experience. They tend to
procrastinate and hope it will go away.
This only complicates the problem. The
Designated broker (hereafter referred
to as the broker) bears the ultimate re-
sponsibility for all trust account funds
and record keeping. Brokers should
have a good knowledge and under-
standing of the requirements and
reports even when they hire accoun-
tants, bookkeepers and employees to do
the work on their behalf. A.R.S. §§ 32-
2151 and 32-2174 apply to trust
accounts and related records.

Basic Requirements

Brokers are required to maintain a com-
plete record of all monies received.
Records must be kept in accordance
with generally accepted accounting
principles. Brokers may choose to han-
dle trust accounting either manually or
by computer. If records are being done
manually, ledger books, index cards,
columnar paper and other similar meth-
ods are acceptable. If records are being
done by computer, the computer soft-
ware chosen should be determined by
the simplicity or sophistication and vol-
ume of the broker's business
requirements and activities.

No matter which method of ac-
counting is used, the broker’s records
must include a properly descriptive re-
ceipts and disbursement journal
(commonly known as a checkbook or
check register) AND client ledger (an
individual breakdown of the funds held
for each party such as each owner, ten-
ant, buyer). One of the more common
violations is not maintaining client
ledgers.

Computerized records

If trust account record keeping is by
computer software, most programs will
include both receipts and disburse-
ments journals and client ledgers. Since
both are required, it is recommended
that this be considered when purchas-
ing a trust account software program. If
trust account records are computer-
ized, the broker is responsible to keep
them in a manner which will allow for
reconstruction in the event of data loss.
The Department suggests that the bro-
ker back-up computerized records daily

and keep the copy off-site, at home or
in a safe-deposit box.

What will Department auditors look for?
For every deposit, withdrawal, transfer
and check there must be a record. De-
posit slips must be descriptive including
the date, amount and names of parties
to the transaction. In the case of com-
puterized trust account records for
property management, names of parties
to the deposit are not required to be on
the deposit slip if the computer pro-
gram provides the necessary
information for each deposit.

In the case of property manage-
ment funds, if the broker and owner
agree, money can be deposited direct-
ly to the owner’s account. If this is the
case, the broker is not required to have
a trust account; however the broker
and their licensees and employees are
not to have any access to the owner’s
account.

Reconcilliation

Brokers are required to maintain a trust
account reconciliation and client ledger
balance on a monthly basis. In many
cases when a broker has a shortage or
unacceptable overage in their trust ac-
count, they have not reconciled the
account on a monthly basis. One of the
most prudent methods of catching and
correcting any bank or employee error
is by monthly reconciliation.

In most cases when an employee
has converted or embezzled funds from
a trust account, the broker has had no
involvement in or knowledge of the
monthly reconciliation process.

Trust account reconciliation is a
two part process (many computer soft-
ware programs will handle this
process). One part is the bank state-
ment and the receipts and
disbursements journal. The second part
is the adjusted balance and the client
ledger balance. As with any bank ac-
count, a statement is received from the
banking institution. It will reflect all ac-
tivity within the account for the given
period, usually monthly.

In most cases not every check writ-
ten clears the bank within the same
period. Other adjustments maybe re-
quired. Any checks written and not
cleared must be accounted for, as are
any deposits, transfers and withdrawals.
There will be adjustments needed for

such things as interest, bank charges
and returned items to the account. By
taking the bank statement balance, sub-
tracting outstanding checks and
disbursements, adding outstanding de-
posits and receipts and offsetting the
necessary adjustments, an adjusted bal-
ance is determined. This should be the
balance in the broker’s receipts and
disbursements journal for the same date
as the ending date on the bank state-
ment.

If the adjusted balances are not the
same, an overage or shortage exists.
The adjusted balance should then be
compared to the client ledger balance.
It too should be the same, or an overage
or shortage exists. All three balances
should be the same amount. When they
are not, research should be done to de-
termine the error or problem.

When this is done promptly, it is
easier to find the error or problem.
When it is left undone or is not resolved,
the correction becomes more serious
and complicated. By comparing the
three figures, fraudulent action is eas-
ier to determine. For example, the
receipts and disbursements journal and
bank statement could be in balance and
reconciled; however the broker could
owe more money to clients than the
broker has in the trust account. This
usually is a sign of errors, commingling,
conversion of funds or other violations.

Extra funds in an account

The broker may have monies, not to
exceed five hundred dollars, in a trust
account for such things as bank charges
and minimum balances. This is not con-
sidered commingling. If interest is
earned on a trust account, the funds
must be removed at least once every
twelve months. If interest is to be re-
tained by the broker (with written
authorization such as in a property man-
agement agreement) interest which
puts the broker over the five hundred
dollar amount would have to be re-
moved more frequently. At all times,
the broker should maintain a record of
all broker funds and transactions and in-
clude the balance in each monthly
reconciliation.

Who can sign the checks?

Under certain circumstances, a broker

may choose to add other parties as an
Continued on next page



authorized signatory on a trust account.
If a trust account is used for property
management only, the broker may au-
thorize a licensee under that broker’s
license or an unlicensed person in their
direct employ to have signatory au-
thority.

If the person is an unlicensed per-
son, they must be a bona fide officer,
member, principal or employee of the
property management firm. If the trust
account is used for sales/earnest or any
other combination of uses, the broker
may only grant signatory authority to a
licensee under that broker’s license. Of
course, the broker remains responsi-
ble and potentially liable for any money
handled by others.

Record retention

Records related to property manage-
ment trust accounts must be
maintained by the broker for a period of
three years. This includes bank state-
ments, canceled checks, receipts and
disbursement journals, and all other re-
lated records. Records related to sales
and other real estate transactions are to
be kept for a period of five years. As a
result, trust account records for these
areas are also required to be maintained
for the five year period. In the event that
a trust account is used, for example, for
property management and sales, the
five year record keeping rule applies.

The bottom line . . .

When bearing the responsibility of man-
aging other people’s money, prompt,
accurate trust accounting is not only
prudent, but is required.

Lynda Gottfried is the Audit Super-
visor for the Department’s Auditing
and Investigations Division and is
based in the Tucson office.

You can earn continuing
education credit at the
November NAR Convention

he following courses, to be presented at the National Association of Real-

tors® convention in Anaheim, Calif. on November 7-9, are approved by
the Department for three hours' continuing education credit for Arizona real
estate licensees in the indicated categories:

“Advanced Buyer Agency Skills” — Agency

“The Appraiser as an Expert Witness” — General

“1997 Tax Reform Impact on Home Buyers/Owners” — Real Estate Law

“The case of Ostrich Real Estate: We Know Which End is Up!” — General

“Gain the Legal/Technological Advantage:
Where Electronic Commerce
and the Real Estate Transaction Intersect” — General

Be sure to retain the proof of attendance issued by NAR to document hours

claimed for license renewal.

75 million now have Internet access

Here are some interesting Internet de-
mographics from a recent marketing
study as reported in PC Computing
magazine:

« An estimated 75 million people are
now connected to the Web.

e The average surfer is 36 years old,
with a household income of $53,000.

* More than half of Web surfers earn in
excess of $50,000 a year.

« About half are married .

= About $3.3 billion was spent online
last year.

< Another $4.2 billion was spent after
having done research for the purchase
online.

* 71% of the people go online to re-
search products and services as
opposed to using a local directory, up
from 47% in 1997.

* The main reasons surfers mention for
leaving a site: slow loading pages and
hard-to-find information.

1998-1999 Arizona Real Estate Law Book
scheduled for publication in January

he 1998-1999 edition of the Ari-

zona Real Estate Law Book will
be published in January and will be
available at our Phoenix and Tucson of-
fices, and by mail.

The new edition will contain one
amendment made by the 1997 Legis-
lature to the real estate statutes,
extensive changes to the Administra-
tive Procedures Act, and the revised
Commissioner’s Rules.

“Publication has been delayed
until the revisions to the Commission-

er's Rules rules have been approved,”
said Commissioner Jerry Holt. “It's
very important that licensees obtain
this new Law Book and familiarize
themselves with the rule changes.”
At the time the new edition is pub-
lished, the on-line edition, which can
be found on the Internet through the
Department’'s Web pages at
www.adre.org, will also be revised. The
on-line version includes a powerful
search engine which enables a user to
search for words or text strings and

find every instance of the word or
string in the publication. The Depart-
ment plans to offer the on-line edition,
including the search engine, on floppy
disks.

An order form for the 1998-1999
Law Book will be published in the De-
cember issue of the Arizona Real
Estate Bulletin, on the Department’s
Web site, and through our Fax Re-
sponse Service. Details will be
published in the December issue of
the Arizona Real Estate Bulletin.



Perils of
recording
aborted contract

Continued from page 3

Recorder’s Office with one of these:
“Since this is a .44 magnum pointed at
your head, the most powerful handgun
in the world, and would blow your head
clean off if you guess wrong, you real-
ly got to ask yourself, “do | feel lucky?™”

J. Robert Eckley is a Realtor and real
estate, agency and construction liti-
gation attorney with a multi-state
practice.

Rule changes

Continued from page 1
A description of the changes between the
proposed rules, including supplemental
notices, and final rules (if applicable):
The Department is encouraged that
personnel take an active role in writing,
analyzing, and continuously reviewing the
contents of the rules.
Through this continuous appraisal, the
Department has made the following
changes:

R4-28-101(8) The term “lot” was moved
from after “including” to before “parcel.”

R4-28-102(B) The Department is concemed
that two sets of standards will exist, and
confusion will result, if the "less than 11
days" time period excluding Saturdays,
Sundays, and legal holidays time period is
kept in the rulemaking. This time period
would have counted only “work days” while
the primary computation of time counted
calendar days.

R4-28-103(B)(3) Because of the volume
of information contained in some of the
applications, it is counterproductive for the
Department to hold open an application if
the applicant fails to submit missing infor-
mation. By changing “may” to “shall” the
Department is removing its responsibility to
expend additional employee time to con-
tinue tracking and handling deficient
applications which have not been correct-
ed. “Unless the applicant requests an
extension" was added at the end of the sen-
tence. As the last sentence states, the
applicant still has the opportunity to refile
an application When the missing informa-
tion is acquired. The location of the time-
frame matrix was changed from subsection

(D) to Table 1.

Table 1 When the Department reviewed
and analyzed its internal process, it be-
came apparent that when a broker submits
a completed branch office application, the
license is automatically issued and no other
criteria or substantive review is necessary.
Therefore, this time-frame has been re-
moved from the table. The substantive
completeness review and the additional in-
formation period were inadvertently omitted
from a temporary cemetery salesperson’s
license. The correct time-frames of 90/60
days (which are the same as the temporary
broker license and membership camping
certificate of convenience) have been added
to the table. The Department inadvertently
omitted the additional information period
from the school and instructors’ approval.
The correct time-frame of 15 days has been
added. The Department also added appro-
priate rule numbers in the authority column.

R4-28-104(B) The intent of this Section
was to include all license fees, even those
prescribed by statute. The timeshare ex-
emption fee of $300, and the new and
amended cemetery certificate of authority
fees of $500 were omitted and have been
added.

R4-28-104(C) This subsection infers that a
fee is being charged for an inspection. This
is not true. The fee is based upon statuto-
ry authorities, A.R.S. 8§ 32-2182,
32-2194.02, 32-2195.02, 32-2197.05, and
32-2198.04, which requires that the sub-
divider be responsible for the total cost of
travel and subsistence expenses incurred by
the department in the inspection. The De-
partment has changed this subsection
accordingly.

R4-28-301(A)(1) and (A)(2) The Depart-
ment did not intend to require repetitive
disclosure of information and the phrase “if
not already provided on earlier applica-
tions” was added to R4-28-303(A)(2),
License Renewal; Reinstatement; License
Change.

R4-28-301(A)(1)(e) The Department is not
going to decide before the fact whether an
applicant or licensee is guilty of a pending
charge. The phrase "[I]f the applicant has
any formal charges pending" has been re-
moved.

R4-28-302(B)(2)(a), (C)(2) and (D)(2) The
Department of Economic Security (DES)
requires that all agencies issuing licenses
request every applicant to provide their So-
cial Security Number. This requirement
allows DES to track a “deadbeat” parent.

When an entity applies for a license, indi-
vidual social security numbers are not
involved, but a federal tax identification
number distinguishes the business. Re-
cently DES has "indicated that requesting the
federal tax identification number of an en-
tity goes beyond the intent of the legislation.
Therefore, the Department has removed
this requirement from the rulemaking.

R4-28-302(B)(2)(e) The previous subsec-
tions (e) and (f) requiring Articles of
Incorporation and Articles of Organization
have been replaced with "[ A] copy of the
registration application stamped ‘Received
and Filed’ by the Secretary of State.”

R4-28-302(H)(l) “Supervise a salesper-
son's or broker's business activity and be”
has been deleted. “Be” has been inserted
before “responsible,” “supervising” has
been inserted after “for,” and “the acts of”
has been deleted.

R4-28-303(A)(2) The Department did not
intend to require repetitive disclosure of
information. The phrase “in addition to the
requirements in R4-28-301(A)” and “if not
already provided on earlier applications”
has been deleted and a new subsection (e)
has been added to require a completed
Certification Questionnaire and all sup-
porting documents when not previously
disclosed.

R4-28-303(B)(1) through (B)(4) This in-
formation is already contained on the
renewal application. There is no need for the
applicant to provide this information. Sub-
sections (B)(1) through (B)(4) have been
removed.

R4-28-303(E)(1)(b) and (F)(2)(b) Allow-
ing cemetery or membership camping
salespersons or associate brokers to be
professional corporations or professional
limited liability companies is inconsistent
with A.R.S. § 32-2125(B). “Cemetery or
membership camping” and “as applicable”
has been deleted.

R4-28-303(G)(1)(b) To reduce the num-
ber of Administrative Severance Requests
deemed incomplete because the applicant
has failed to provide a stamped envelope
pre-addressed to the broker, the Depart-
ment has determined it will simplify the
process by removing this requirement from
this subsection.

R4-28-40 1.01 (A)(1) Fair housing has been
included as a mandatory category.

R4-28-403(C)(6) The internship program,
while a good idea, needs to be further de-



fined if there is a requirement. “1 year of su-
pervised internship with a school approved
by the Department and at least” has been
deleted.

R4-28-403(D)(1) Requiring that a school
keep the address of all students when those
addresses change often is not practical.
“And address” has been deleted.

R4-28-502(1) The referenced subsections,
(F) and (G), should have been (E) and (F)
and have been changed accordingly.

R4-28-503(A) The words “or leasing” were
added to this subsection early in the rule-
making process but, based on subsequent
public comment, the phrase has been re-
moved.

R4-28-503(B) The Department has incor -
porated the restrictions found in the current
substantive policy statement concerning
when “free” can be used in advertising.
The phrase “If the offer is without condition
the term ‘free’ or other similar term may be
used.” is unnecessary and has been delet-
ed. (1) all conditions for the receipt of the
premium are fully, clearly, boldly and un-
ambiguously stated in the advertising; (2)
an expiration date for the offer is stated; and
(3) the offer complies with A.A.C. R4-28-
1101(G), Real Estate Settlement Procedures
Act (RESPA) and any other applicable real
estate and other laws.

R4-28-504(E) Subsection (E)(3), clarify-
ing construction improvements, provided
the stakeholder with information but was
not a requirement and has been deleted.

R4-28-701 The term “compensation” is
necessary in this Section. The phrase “a

portion of the commission” has been
changed to “compensation.” In order to
include disclosure of all persons being
compensated, including the licensee, the
word “other” has been deleted. The word
“person” has been replaced with “licensee”
to clarify that disclosure of rebates to prin-
cipals are not required. The time of the
disclosure is confirmed with the addition of
the phrase “before or at the close of es-
crow.”

R4-28-802(A) The Arizona Association of
Realtors® is concerned that principals or
parties receive appropriate copies, not in-
dividual persons. AAR requests that
“Person” is deleted and replaced with
“party.” The change has been made.

R4-28-803(A), (B) and (D) “Property in-
terest” was defined in R4-28-101(8) to
include all of the various types of real es-
tate interests. Since the term “lot” is
included in that definition, the term “prop-
erty interest” is more correct for these
subsections and has been changed ac-
cordingly.

R4-28-1101 (E) The phrase “or concurrent
with” has been deleted.

R4-28-A1201(C)(1) The Department does
not need a copy of the Articles of Incorpo-
ration in this instance and has removed
this requirement from the subsection.

R4-28-Al201(C)(3) A corporation does not
have a social security number and requir-
ing the tax identification number from a
licensed entity exceeds the intent of A.R.S.
§ 25-320(L) to collect child support from a
“deadbeat” parent.

R4-28-A1211 (B)(5) The first sentence has
been changed as follows: “The municipal or
county government shall prohibit occu-
pancy and the subdivider shall not close
escrow on lots sold in the subdivision until
all proposed or promised subdivision im-
provements are complete.”

R4-28-A1211(B)(5)(b) This subsection was
rewritten as follows: “The subdivider shall
submit a written statement that no escrow
shall close on any lot until all subdivision
improvements are complete.”

R4-28-B1201 (A)(1)(b) The citation is in-
correct and should be § 32-2181 et seq.
which refers to the information and docu-
mentation required for the public report.

R4-28-B1210(3) After further considera-
tion and discussion, requiring a Certificate
of Occupancy program or its equivalent
doesn’t fit within this Section and has been
removed.

R4-28-1307 The words “or law” have been
added after “question of fact” and “or” has
been changed to “and” after “costs or
delay.”

R4-28-1310(D) 1998 legislation (A.R.S. §
41-1092.09(D), changed the filing time for
response to 15 days from the request. This
subsection reflects that change.

R4-28-1310(E) Based on A.R.S. § 41-
1092.09(D), “[T]he Commissioner shall
issue a ruling on the request within 15 days
after receipt of the request,” thus, that has
been removed from this subsection.

Ramifications. ..

Continued from page 7

In Arizona there is a presumption
that after you sign a contract you are
“presumed” to have read it all of it. This
might seem a bit harsh and lead a buyer
to feel that he didn't get what he want-
ed and now can’t do anything about it.
But when a limitation of this sort is ex-
pressly written into a contract, a court
will likely enforce it.

Now, courts in Arizona are known
to look to the “intentions” of the parties
to a contract. This is called looking into
“parole evidence” to give meaning to the
intent of the signors. But, it seems clear
that as a real estate professional you
should inform your buyers, and sellers,
that once they put their John Hancock
on the contract, the law will presume
they read it.

Buyer’s remorse is never an excuse
Buying a home is a big decision. Let’s
say you are the buyer’s agent. What do
you do if the buyer gets cold feet? What
do you do if the purchase agreement
has been signed, the seller has done
everything required, and the buyer
comes to you and says she just cannot
go through with the transaction? You
are likely the person the buyer will ask
whether she has to complete the pur-
chase.

A mere change of heart such as
this is sometimes described as “buy-
er's remorse,” and it is never an
adequate legal justification for cancel-
ing a purchase contract. If the buyer
does not sign the closing documents,
she breaches the contract. If the buyer
does not have a valid legal justification
for the breach, (and a change of heart
isn't one), the seller has the right to

enforce the contract through a doc-
trine called “specific performance.” This
means a court will force the party in
breach to perform its part of the deal.
Arizona recognizes there are valid rea-
sons for refusing to close. The following
are examples of legally justifiable rea-
sons for not closing a transaction:
« Failure to Comply with the Statute
of Frauds: Any contract for the sale of
land must be in writing.
e The Contract is lllegal: If a contract
is made for an illegal purpose, such as
theft or a drug deal, courts will not en-
force it.
* One of the Parties is Incapable of
Making a Contract: If one party is in-
capable of validly contracting, such as
by reason of insanity, the contract will
not be enforced.
» Mistake By All Parties: If the written
Continued on page 14



Ramifications. ..

Continued from page 13

contract does not express what the par-
ties really had in mind when they
negotiated the contract, the parties
may cancel it. Give us a call and we will
tell you about the famous "Barren Cow"
case.

« Unconscionability/Duress: If a con-
tract is induced by force or is so
one-sided as to appear completely un-
fair to one party, a court may choose not
to enforce it.

* Fraud: If one party used fraud, de-
ceit, or misrepresentation to induce the
other to sign, the contract may be can-
celed.

e Breach by the Other Party: If one
party breaches a contract before clos-
ing, the other party has the right to
cancel the contract.

Beyond the fact that courts will en-
force a contract if a party wrongfully
breaches it, damages will sometimes
be awarded to the non-breaching party.
For example, if a seller buys a new
house and the buyer unjustifiably backs
out of buying the old one, the buyer
may be liable for the money the seller
spent on her new home. A breaching
party may also be liable for attorney’s
fees and costs incurred in the lawsuit.

Also note that if the contract provides
for it, a seller may keep the earnest
money even if the contract is canceled.

Finally, and perhaps most impor-
tant to you, if an agent incorrectly
advises a buyer that she may breach
the contract, that agent may commit a
tort called “interference with contract”
and could wind up being liable for the
seller’'s damages.

Can the potential buyer of

a home legally break a lease?
Recently, many agents have asked me
the following question: “Isn’t it true that
a lease can be broken so long as the rea-
son is that the tenant is going to buy real
property or is being transferred for em-
ployment reasons?”

The answer is simple: “Sorry, no

such law.” Now, if your buyer is in the
military and is being transferred, that's
another story. Leases can be broken li
without penalty to the tenant in those
limited instances. The notion that buy-
ing real property is legal justification
for breaking a lease is merely an urban
legend.
Mr. Aguilera, a member of the law
firm of Monroe & Associates in Tuc-
son, practices real estate law, general
business law and restaurant and
liquor license issues.

How to contact ADRE by
phone, fax and modem

PHOENIX OFFICE
(602) 468-1414

Division Extension Numbers
Administration 135
Auditing and Investigations 500
Customer Services 100
Education & Licensing 345
Subdivisions 400
Public Information Office 168

Division Fax Numbers
Administration (602) 468-0562
Auditing/Investigations (602) 468-3514
Education and Licensing
(602) 955-6284
Customer Services (602) 468-0562
Subdivisions (602) 955-9361
Public Information Office (602) 955-6284

TUCSON OFFICE
(520) 628-6940
Fax (520) 628-6941

FAX RESPONSE SERVICE
(602) 468-1414, Extension 3

WORLD WIDE WEB
www.adre.org
E-MAIL
cdowns@adre.org

Arizona Department of Real Estate
2910 N 44th St Ste 100
Phoenix AZ 85018



